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Abstract

In the past five years the so-called ‘CSI Effect’ has been blamed in the media for changes in jury behaviour in the criminal courts, due to the popularity of fictional representations of forensic science and the criminal justice system on television.  Support for the existence of such an effect is mainly anecdotal, while empirical research has failed to confirm any such effect in mock jury studies.  This series of studies has investigated the process of juror decision making about the probative value of different types of forensic evidence (e.g. DNA, fingerprints, etc.).  The findings suggest that there is widespread agreement among mock jurors about the usefulness of forensic evidence that has very high probative value however evidence of a weak or moderate standard produces significant disagreement among jurors regarding its usefulness in determining the guilt of a defendant.  The Forensic Evidence Evaluation Bias (FEEB) scale was developed to determine whether a pre-trial bias related to perceptions of forensic evidence could be measured, and the scale’s ability to predict judgments about evidence and verdicts was investigated.  A principal components analysis of the FEEB scale revealed that participants could be conceptualised as having either a pro-prosecution or pro-defence bias when making decisions regarding forensic evidence.  A mediation model is proposed which supports an indirect effect of this bias on verdict decisions.  These findings will be discussed in relation to the ‘CSI Effect’ as well as the implications that this bias may have on verdict decisions both within jury research and in the courtroom.
Introduction

Members of the judiciary have been intuitively aware of the impact of individual differences on jurors’ decisions for decades, and there have been numerous efforts to identify personality and demographic variables which reliably predict juror bias (Ellsworth, 1993).  The task of identifying pre-trial bias in potential jurors is of particular interest in countries where pre-trial hearings allow both the prosecution and defence to evaluate and eliminate jurors that they believe would not be able to render a fair and unbiased decision (Kassin & Wrightsman, 1988).  This practice of jury selection may seem contrary to the idealised concept of jury being comprised of a random and representative selection of citizens, however it does reflect another fundamental element of the justice system which requires juries to be neutral and unbiased.  

Juror pre-trial bias is not thought to be necessarily strong enough to overcome basic common sense in all trial situations.  The interactionist model adopted by most of the jury bias research views juror behaviour as influenced by both the situation (e.g. the specific trial and accompanying evidence) and the individual juror (e.g. personality, beliefs, attitudes, etc.) (Roberts & Zuckerman, 2004).  In the case of a trial with very strong evidence, the situational factors will be especially salient and therefore individual juror differences would play a relatively insignificant role in the decisions made by the jury.  However, in cases where the trial evidence is weak or ambiguous the lack of clear situational cues will result in a greater influence of juror biases and heuristics (Kassin & Wrightsman, 1983;  De La Fuente, De La Fuente, & Garcia, 2003).  

A related development in the jury bias research literature is in response to anecdotal claims made by attorneys and judges regarding the effect of fictional media representations of forensic science on jurors’ behaviour in the courtroom.  The term CSI Effect has been coined in recent years, referring to the enormously popular television drama of the same name (CSI – Crime Scene Investigation) (Tyler, 2006).  There are two possible main effects of the CSI Effect described in the literature both of which have the potential to impact on how jurors perceive and evaluate evidence (Schweitzer & Saks, 2007; Cole & Dioso-Villa, 2007).  The first effect is thought to result in an increased burden on the prosecution during a trial, as jurors have unrealistically high expectations of forensic evidence, which cannot be met by actual methods of investigation and analysis.  A second effect which has been proposed is one in which the defence counsel is disadvantaged because jurors display an exaggerated belief in the ability of forensic science analysis to reliably identify the perpetrator of a crime.  
Empirical research to date has not been able to identify any clear evidence to support the existence of a CSI Effect (Podlas, 2006; Shelton, Kim, & Barak, 2006; Schweitzer & Saks, 2007; Kim, Barak, & Shelton, 2009).  This could of course be because such an effect does not exist, however this paper proposes that the previous research may not have utilised ideal methodology for identifying such an effect if it does exist.  Firstly, the reliance on CSI viewing habits specifically as a measure in previous research does not account for the many other sources of information about forensic science which jurors might be exposed to (e.g. other crime-related programmes, crime fiction literature, news media coverage of forensic issues, etc.).  Secondly, the pursuit of a direct effect in the literature seems overly ambitious, which is supported by findings in which an indirect effect of CSI viewing on verdict decision has been reported (Kim, Barak, & Shelton, 2009).

The longstanding research goal of attempting to measure individual differences in jurors which reliably predicts verdict preference and the more recent literature attempting to confirm the existence of the so-called CSI effect have yet to be combined methodologically.  The approach taken in this paper is to investigate the existence of juror pre-trial bias based theoretically on the CSI effect literature, by developing an attitude measure which can potentially be used to predict verdict preference in cases relying on weak or ambiguous forensic science evidence.
Method

Scale development
As this is the first measure designed to identify juror pre-trial bias about forensic evidence specifically, an initial pool of items had to be developed with consideration of the theoretical basis for the potential existence of this particular bias.  This theory comes largely from the CSI Effect literature, and the anecdotal support for the existence of a juror bias concerning forensic science.  The final version of the scale consisted of ten items which were demonstrated to have sufficiently high inter-item and item-total correlation scores.  This ten-item scale is referred to as the Forensic Evidence Evaluation Bias (FEEB) scale.
Participants
In the initial study, in which the scale was developed and the item analyses conducted, jury eligible members of the public were recruited to participate (N = 219).  The first validation study was conducted with jury-eligible student participants (N = 159), who were recruited from undergraduate psychology degree programmes at the University of Leicester.  A second validation study was also conducted, which again recruited jury-eligible members of the public (N = 200).  Across these three studies participants had a range of educational backgrounds, as well as the full age range for jury eligibility (18-69 years) in the community samples.
Materials and Procedure

In all three studies participants completed the scales and jury decision making tasks online.  In the two validation studies participants completed the FEEB scale, Juror Bias Scale (JBS: Kassin & Wrightsman, 1983), and a measure of General Belief in a Just World (GBJW: Dalbert, Montada, & Schmidt, 1987).  In addition, participants read through a fictional criminal trial, in which the defendant was charged with one of three crimes; Murder (in the first validation study), robbery or sexual assault (in the second validation study).  After reading the trial materials participants were asked to estimate the probability that the defendant was guilty, and decide on a verdict of guilty or not-guilty as if they were a juror in the case.  Participants also rated the strength of each piece of evidence presented in the trial in terms of how useful they perceived it to be for determining the guilt of the defendant.
In all of the criminal trial scenarios, the forensic evidence presented by the prosecution was of very low probative value, and therefore the case was designed to be perceived as quite ambiguous by participants.  The use of an ambiguous case should increase the likelihood of mock jurors relying on their pre-trial beliefs and attitudes, and also allowed us to analyse how these attitudes affected the perception of weak forensic evidence in a trial context.  In the second validation study there were also versions of the robbery and sexual assault scenarios which did not include any forensic science evidence as part of the prosecution’s case.
Results

Principal components analysis of the FEEB scale

The 10-item FEEB scale was analysed using principal components analysis (PCA) in the first two studies, and using confirmatory factor analysis (CFA) in the third study.  A two-factor model emerged in all of the analyses, which indicated that there were two distinct clusters of attitudes being measured by the FEEB scale (each with five scale items corresponding to it).  The first factor represented pro-prosecution attitudes about forensic science (e.g. beliefs that forensic science is always conclusive, correct, and useful for solving all crimes, etc.) and the second factor reflected pro-defence attitudes (e.g. that defendants should not be convicted without forensic evidence, etc.).  These findings supported the separation of the FEEB scale into two subscales, with five items in each:  a pro-prosecution subscale (FEEBpp) and a pro-defence subscale (FEEBpd).

Predictive validity of the FEEB scale
For all of the crime types used across these studies (murder, robbery and sexual assault) the most significant predictor of perceived probability of guilt and verdict was the perceived strength of the weak forensic evidence (in these cases this was DNA evidence).  There was widespread disagreement between participants regarding how probative the weak forensic evidence was, and the only measure which significantly predicted the perceived strength of the DNA evidence was the FEEBpp score.  Therefore participants who held stronger pro-prosecution beliefs about forensic evidence were more likely to perceive the weak DNA evidence to be of high probative value than participants who scored lower on the FEEBpp scale.  For all crime types, this relationship was modelled as a partial mediation relationship, and was found to be significant in all instances.  A visual representation of this model is given in Figure 1.
Figure 1.  Partial mediation model for relationship between evidence bias (FEEBpp) and final probability of guilt estimates.  
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In cases where no forensic evidence was presented participants relied most heavily on the circumstantial evidence presented by the arresting police officer when reaching their verdict decision.  The only measure which significantly predicted the perceived strength of this testimony was the FEEBpd score.  There was a negative relationship between these variables, such that participants who held strong pro-defence attitudes about forensic science (e.g. that there should be forensic evidence in order to convict) perceived the circumstantial evidence to be weaker, and therefore were less likely to convict the defendant.

Discussion

The rationale for the development of the FEEB scale is based on the argument that pre-trial attitudes about forensic science evidence held by potential jurors may have an impact on how forensic evidence is perceived in the context of criminal trials.  The source of these pre-trial attitudes in the popular media has been the pursuit of the previous ‘CSI effect’ literature, however to date there has been no empirical evidence supporting a direct relationship between television viewing and juror decision making.  However what has been demonstrated here is that the pre-trial beliefs hypothesised by the ‘CSI effect’ literature can be measured and used to predict mock juror perceptions of forensic evidence in cases where this evidence is of a low probative value.

The three studies described in this paper have demonstrated that the factor structure of the FEEB scale is consistent for both community and student based samples, and the predictive validity of the scale has been confirmed for three crime types; murder, robbery and sexual assault.  The FEEBpp subscale was found to predict juror verdict preference via a mediating variable which was the perceived strength of the weak forensic science evidence.  In the case of trials where no forensic evidence is presented by the prosecution the FEEBpd subscale predicted the perceived strength of the circumstantial evidence, thereby predicting juror verdict.

From a practical perspective, awareness of this bias and the potential impact on criminal trials is crucial as it demonstrates the importance of jurors’ prior beliefs and attitudes in cases where the physical evidence presented is not overwhelmingly strong.  If the FEEB scale is found to be a robust indicator of a pre-trial bias toward forensic evidence it would be possible to use such a measure in peremptory challenges.  Currently in US courts pre-trial hearings often include questions such as ‘do you watch CSI?’ in hopes of excluding jurors who might be biased for or against forensic evidence.  However the use of such questions is not supported by the empirical literature and perhaps the use of more structured questions, such as the FEEB scale items, would improve the outcome of these hearings.
Finally, there are some limitations in this research which require mention.  The trial materials used in the jury decision making task in these studies is presented in an overly simplistic, textual format which does not resemble the way in which real jurors obtain information in the courtroom.  There are also no consequences associated with this decision making task, as there would be in a real trial situation.  In addition, these studies have only investigated individual juror decisions, and not taken into account the impact of group deliberations on verdict decisions.  These limitations are intentional in the research design in order to isolate variables of interest, however they limit the ecological validity of the findings and future research should test the FEEB scale under more realistic circumstances in order to address some of these issues.
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